BOARD  OF  INQUIRY  (Human  Rights  Code) 

Ontario 

IN  THE  MATTER  OF  the  Ontario  Human  Rights  Code,  R.S.O.  1990,  c.H.  19,  as  amended; 

AND  IN  THE  MATTER  OF  the  complaint  by  Ena  Drummond  February  27,  1990,  alleging 
discrimination  in  employment  on  the  basis  of  sex,  harassment  and  sexual  solicitation. 

BETWEEN : 

Ontario  Human  Rights  Commission 

-  and  - 
Ena  Drummond 

Complainant 

-  and  - 

Tempo  Paint  and  Varnish  Co.  (Division  of  Towers  Chemical  Ltd.), 
Bernard  Jakobson  and  Hugh  Kerr 

Respondents 
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Board  of  Inquiry  (Human  Rights  Code) 
150  Eglinton  Avenue  East 
5th  Floor,  Toronto  ON  M4P  1E8 
Phone  (416)  314-0004  Fax:  (416)  314-8743  Toll  free  1-800-668-3946 


APPEARANCES 


) 

Ontario  Human  Rights  Commission  )  Alan  D'Silva,  Counsel 

.  ) 


Tempo  Paint  and  Varnish  Co.  (Division  ) 

of  Towers  Chemical  Ltd.)  )  Israel  Baiter,  Counsel 

Bernard  Jackobsen  ) 

Hugh  Kerr,  Respondents  ) 


On  February  14th,  1994,  I  was  appointed  by  the  Minister  of  Citizenship  to  hear  and  decide  the 
human  rights  complaint  of  Ena  Drummond,  filed  with  the  Ontario  Human  Rights  Commission  on 
February  27th,  1990.  The  complaint  alleges  discrimination  in  employment  on  the  basis  of  sex 
and  sexual  harassment.  The  Board  of  Inquiry  was  unable  to  locate  and  serve  notice  of  the 
proceedings  on  one  of  the  named  respondents,  Nana  Osei-Yaw.  The  hearing  commenced  as 
against  the  other  respondents  on  March  16th,  1994.  An  interim  decision  was  released  on  June 
21st,  1994,  terminating  the  proceedings  against  Oscar  Boateng  on  the  basis  that  he  had  not  been 
served  with  the  complaint  until  the  day  before  the  hearing  commenced.  The  hearing  continued 
in  respect  of  the  remaining  respondents  and  was  scheduled  for  completion  on  April  15th  to  19th, 
1996.  The  respondent  had  several  witness  scheduled  to  testify,  and  had  not  completed  a  limited 
re-cross-examination  of  the  complainant. 

At  the  beginning  of  the  hearing  on  April  15th,  counsel  for  the  Commission  advised  me  that  he  had 
been  informed  by  counsel  for  the  respondent  that  he  was  accompanied  by  a  police  detective.  I 
was  advised  that  the  detective  was  intending  to  serve  the  complainant,  who  was  not  in  the  hearing 
room,  with  criminal  charges  arising  out  of  evidence  which  she  gave  at  a  previous  day  of  hearing. 
The  charges,  which  I  have  not  seen,  were  described  as  "attempt  to  obstruct  justice"  and  "attempt 
to  commit  fraud  in  excess  of  $5,000." 

The  Commission  requested  an  adjournment  to  consider  its  position  and  to  allow  the  complainant, 
who  remained  outside  the  hearing  room,  to  consider  whether  she  wished  to  retain  counsel. 
Among  other  issues,  the  Commission  questioned  whether  the  hearing  could  continue  in  the  face 
of  pending  criminal  charges  arising  out  of  the  evidence  of  the  complainant  before  me.  Counsel 
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for  the  respondents  advised  me  that  he  was  prepared  to  proceed  that  day  with  witnesses  other  than 
the  complainant. 

I  adjourned  the  hearing  until  the  next  day  to  give  the  Commission  and  the  complainant  an 
opportunity  to  consider  their  positions.  The  complainant  did  not  attend  the  hearing  on  the 
following  day.  Counsel  for  the  Commission  advised  me  that  he  had  spoken  to  a  lawyer  with 
whom  the  complainant  had  consulted  and  that  he  understood  that  the  complainant  wanted  an 
adjournment  to  allow  her  to  obtain  legal  representation. 

Counsel  for  the  Commission  further  advised  me  that  he  was  requesting  a  stay  of  the  proceedings 
before  the  Board  of  Inquiry  until  the  criminal  charges  had  been  dealt  with  or  dismissed.  Counsel 
took  the  position  that  it  would  not  be  appropriate  for  the  Board  of  Inquiry  hearing  to  continue 
because  the  final  decision  would  inevitably  require  a  finding  of  credibility  with  respect  to  the 
evidence  of  the  complainant. 

In  requesting  a  stay  of  the  hearing,  the  Commission  relied  on  the  decision  of  the  Ontario  Court 
of  Appeal  in  Re  Nelles  et  al.  and  Grange  et  al.  (1984),  9  D.L.R.  (4th)  79.  That  case  involved 
the  interpretation  of  the  terms  of  reference  of  a  Royal  Commission  of  Inquiry  which  had  been 
established  to  inquire  into  the  circumstances  surrounding  the  deaths  of  a  number  of  children  at  a 
public  hospital.  Counsel  for  the  Commission  conceded  that  the  Re  Nelles  et  al.  and  Grange  et  al. 
decision  was  not  directly  applicable  to  our  facts,  and  I  agree. 
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Counsel  for  the  respondents  advised  me  that  his  clients  were  not  taking  a  position  on  the 
Commission's  request  that  the  hearing  be  stayed.  He  further  advised  that,  if  it  was  determined 
that  it  was  appropriate  for  the  hearing  to  proceed,  the  respondents  would  be  seeking  an  order 
directing  the  complainant  to  attend  to  complete  her  re-cross-examination. 

Prior  to  adjourning  the  hearing  to  consider  the  Commission's  request  for  a  stay,  and  the 
complainant's  request  for  a  more  lengthy  adjournment  to  allow  her  to  obtain  legal  representation, 
I  brought  to  the  attention  of  counsel  some  of  my  concerns  regarding  the  events  of  the  previous 
day.  Counsel  from  Mr.  Baiter's  office  spoke  to  the  Deputy  Registrar  of  the  Board  of  Inquiry  and 
to  counsel  for  the  Commission  on  more  than  one  occasion  during  the  week  prior  to  the  re- 
convening of  the  hearing.  Despite  ample  opportunity,  counsel  failed  to  advise  the  Board  or  the 
Commission  of  the  fact  that,  based  on  information  which  their  office  had  provided  to  the  police, 
a  decision  had  been  made  to  proceed  with  charges  against  the  complainant  in  respect  of  her 
evidence  before  the  Board.  He  further  failed  to  advise  that  a  police  officer  would  be  attending 
the  hearing  to  serve  those  charges  on  the  complainant.  In  my  view,  counsel  for  the  respondent 
demonstrated  a  lack  of  professional  courtesy  in  his  dealings  with  the  tribunal  and  with  opposing 
counsel.  Although  the  complainant  is  unrepresented,  and  currently  has  no  address,  counsel  for 
the  Commission  might  have  been  in  a  position  to  arrange,  on  behalf  of  the  complainant,  for  the 
charges  to  be  served  on  her  somewhere  other  than  outside  our  hearing  rooms  on  a  scheduled 
hearing  day. 

In  the  result,  I  have  decided  to  adjourn  the  hearing  to  a  date  to  be  set  by  the  Registrar,  not  earlier 
than  June  1st,  19%,  to  allow  the  complainant  the  opportunity  to  apply  for  a  legal  aid  certificate 
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and  obtain  legal  representation.  I  decline  to  decide  the  application  of  the  Commission  for  a  stay 
at  this  time,  given  that  the  complainant  has  not  had  the  opportunity  to  respond.  When  the  hearing 
reconvenes,  the  complainant  will  have  the  opportunity  to  make  submissions  regarding  the 
appropriateness  of  a  stay  or  adjournment  pending  resolution  of  the  criminal  charges.  I  would  also 
like  to  hear  from  all  parties  on  the  question  of  whether,  if  the  inquiry  is  continued,  the 
complainant  is  compellable  for  further  cross-examination.  The  submissions  of  the  Commission 
raised  this  as  an  issue,  but  the  point  was  not  argued  before  me. 

The  hearing  is  adjourned  to  a  date  to  be  set  by  the  Registrar  not  earlier  than  June  1st,  1996. 
Dated  at  Toronto  this  8th  day  of  May  1996. 


Katherine  Laird 
Member,  Board  of  Inquiry 
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